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DRUG TRAFFICKING OFFENCES ACT
(Acts 5 of 1992, 8 of 1993, 5 of 2000, 17 of 2006, 2 of 2008 and 12 of 2017)

AN ACT TO MAKE PROVISION FOR THE RECOVERY OF THE PROCEEDS OF DRUG
TRAFFICKING AND FOR MATTERS CONNECTED THEREWITH OR INCIDENTAL THERETO.

Commencement
[16 July 1992]

Short title
1. This Act may be cited as the Drug Trafficking Offences Act.

Interpretation
2. (1) In this Act, unless the context otherwise requires—

“Agency” means the Financial Investigation Agency established under section
3(1) of the Financial Investigation Agency Act; (Inserted by Act 2 of 2008)

“confiscation order” means an order made under section 5 and includes, in
particular, an order under that section which is made by virtue of section 11,
13 or 14; (Inserted by Act 5 of 2000)

“corresponding law” has the meaning assigned there to by section 3;
“country” includes territory; (Inserted by Act 2 of 2008)

“court” means the High Court or the Magistrate’s Court; (Substituted by Act 2 of
2008)

“defendant” means a person against whom proceedings have been instituted for a
drug trafficking offence, whether or not he has been convicted; (Inserted by
Act 5 of 2000)

“drug money laundering” means doing any act which constitutes an offence under
section 33, 34 or 35 or, in the case of an act done otherwise than in the
Territory, would constitute such an offence if done in the Territory; (Inserted
by Act 2 of 2008)

“drug trafficking” means doing or being concerned in any of the following
whether in the Territory or elsewhere—

(a) producing or supplying a controlled drug where the production or
supply contravenes section 6(1) of the Drugs (Prevention of
Misuse) Act, or a corresponding law;

(b) transporting or storing a controlled drug where possession of the
drug contravenes section 7(1) of the Drugs (Prevention of
Misuse) Act, or a corresponding law;

(c) importing or exporting a controlled drug where the importation or
exportation is prohibited by section 5(1) of the Drugs (Prevention
of Misuse) Act, or a corresponding law;
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(d) manufacturing or supplying a scheduled substance within the
meaning of section 11 of the Criminal Justice (International Co-
operation) Act, where the manufacture or supply is an offence
under that section or would be such an offence if it took place in
the Territory; (Inserted by Act 8 of 1993 and amended by Act 5 of
2000)

(e) entering into or being otherwise concerned in an arrangement
whereby—

(1) the retention or control by or on behalf of another of the
proceeds of drug trafficking by him or her is facilitated; or

(i1) the proceeds of drug trafficking by another are used to secure
that funds are placed at his or her disposal or are used for his
or her benefit to acquire property by way of investment;

() acquiring, having possession of or using property in
circumstances which amount to the commission of an offence
under section 34, or which would be such an offence if it took
place in the Territory; (Inserted by Act 5 of 2000)

(g) conduct which is an offence under section 13 of the Criminal
Justice (International Co-operation) Act, or which would be such
an offence if it took place in the Territory; (Inserted by Act 5 of
2000)

(h) using a ship for illicit traffic in controlled drugs in circumstances
which amount to the commission of an offence under section 17
of the Criminal Justice (International Co-operation) Act; (Inserted
by Act 5 of 2000)

“drug trafficking offence” means—

(a) an offence under section 5, 6(2) or 6(3) or 7(2) (where subsection
(4) applies) or 7(3) of the Drugs (Prevention of Misuse) Act,
(import, export, production, supply and possession for supply of
controlled drugs);

(b) an offence under section 20 of the Drugs (Prevention of Misuse)
Act, (assisting in or inducing commission outside the Territory of
an offence punishable under a corresponding law);

(c) an offence under section 33 of this Act;
(d) an offence under section 34; (Inserted by Act 5 of 2000)

(e) an offence under section 11, 13 or 17 of the Criminal Justice
(International Cooperation) Act; (Inserted by Act 8 of 1993)

(f) a conspiracy to commit any of those offences in paragraphs (a) to
(e); (Amended by Act 8 of 1993)

(g) an offence of attempting to commit any of those offences in
paragraphs (a) to (e); (Amended by Act 8 of 1993)

(h) an offence of inciting another to commit any of those offences in
paragraphs (a) to (c);
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(i) aiding, abetting, counselling or procuring the commission of those
offences in paragraphs (a) to (c);

“interest”, in relation to property, includes right;

“police officer” includes, in relation to drug trafficking or drug trafficking
offences, the Director or an investigating officer of the Agency; (Inserted
by Act 2 of 2008)

“property” includes money and all other property, real or personal, including
things in action and other intangible property;

“Steering Committee” means the Steering Committee established under section
3(3) of the Financial Investigation Agency Act; (Inserted by Act 2 of 2008)

(2) Where in this Act provision is made—

(a) for a report or a disclosure to be made to a police officer or the
Steering Committee or a disclosure to be made by the Steering
Committee, the requirement shall be considered to be complied
with if it is made to or by the Agency; or

(b) conferring power on a police officer, that power may be exercised
by or on the authority of the Agency.
(Inserted by Act 2 of 2008)

(3) The expressions listed in column one below are respectively defined
or (as the case may be) fall to be construed in accordance with the provision of
this Act listed in column two in relation to those expressions.

COLUMN ONE COLUMN TWO

Benefitted from drug trafficking .......................oe. . Section 5(2)
Charging Order ..........coovvuieiiiiiie i Section 19(2)
Dealing with property ..........ccoveviiiiiiiiiiiiiieenns. Section 18(8)
Gift caught by this Act .......cooovviiiiiiiiies Section 4(8)
Making a gift .......cooeviiiii Section 4(9)
Proceeds of drug trafficking .....................ooooin. Section 7(1)
Realisable property .........ccovvviiiiiiiiiiiiiieiee, Section 4(1)
Restraint order ............oooiiiiiiiiiii e, Section 18(1)
Value of gift, payment or reward ........................een. Section 4(5)
Value of proceeds of drug trafficking ........................ Section 7(1), (5)
Value of property ........cooeveviiiiiiiiiiiiiieeee Section 4(4)

(Amended by Act 5 of 2000)

(4) This Act applies to property whether it is situated in the Territory or
elsewhere.

(5) References in this Act to offences include a reference to offences
committed before the coming into operation of this Act, but nothing in this Act
imposes any duty or confers any power on the court in or in connection with
proceedings against a person for a drug trafficking offence instituted before the
coming into operation of this Act. (Amended by Act 2 of 2008)

(6) References in this Act to anything received in connection with drug
trafficking include a reference to anything received both in that connection and
in some other connection.
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(7) The following provisions shall have effect for the interpretation of this
Act—

(a) property is held by any person if he or she holds or obtains any
interest in it; (Amended by Act 2 of 2008)

(b) references to property held by a person include a reference to
property vested in his or her trustee in bankruptcy or liquidator;

(c) references to an interest held by a person beneficially in property
include a reference to an interest which would be held by him or
her beneficially if the property were not so vested;

(d) property is transferred by one person to another if the first person
transfers or grants to the other any interest in the property;

(e) proceedings are instituted in the Territory—

(1) when a summons or warrant is issued in respect of the
offence;

(11) when a person is charged with the offence after being taken
into custody without a warrant;

(i11) when an indictment is preferred,

and where the application of this subsection would result in there
being more than one time for the institution of proceedings, they
shall be taken to have been instituted at the earliest of those times;

(f) Proceedings for a drug trafficking offence are concluded—

(1) when the defendant is acquitted on all counts or, as the case
may be, every charge against him or her is dismissed;

(i1) if he or she is convicted on one or more counts but the court
decides not to make a confiscation order against him or her,
when the court makes that decision;

(i11) if he or she is sentenced without the court having considered
whether or not to proceed under section 5 in his or her case,
when he or she is sentenced; or

(iv) if a confiscation order is made against him or her in those
proceedings when the order is satisfied.
(Substituted by Act 5 of 2000)

(g) an application under section 11, 13 or 14 is concluded—

(i) if the court decides not to make a confiscation order against
the defendant, when it makes that decision;

(i) if a confiscation order is made against the defendant as a
result of that application, when the order is satisfied; or

(ii1) if the application is withdrawn, when the prosecutor notifies
the withdrawal of the application to the court to which it was
made; (Inserted by Act 5 of 2000)

(h) an application under section 15 of the Criminal Justice
(International Co-operation) Act, or section 15 is concluded—
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(1) if the court decides not to vary the confiscation order in
question, when it makes that decision; or

(i1) if the court varies the confiscation order as a result of the
application, when the order is satisfied;
(Inserted by Act 5 of 2000)

(i) a confiscation order is satisfied when no amount is due under it;
(Inserted by Act 5 of 2000)

(j) for the purposes of section 25, a confiscation order is also
satisfied when the defendant in respect of whom it was made has
served a term of imprisonment in default of payment of the
amount due under the order. (Inserted by Act 5 of 2000)

(8) A proceeding referred to in paragraph (f) or an application referred to
in paragraph (g) or (%) shall not be treated as concluded, until there is no further
possibility of an appeal in respect of the proceeding or the application. (Inserted
by Act 2 of 2008)

(9) An order is subject to appeal until (disregarding any power of a court
to grant leave to appeal out of time) there is no further possibility of an appeal on
which the order would be varied or set aside.

(10) Without prejudice to the provisions of any other law, the powers
exercisable by the court are exercisable by the Court of Appeal on appeal from
the court.

Meaning of “corresponding law”

3. (1) In this Act the expression “corresponding law” means a law stated in
a certificate purporting to be issued by or on behalf of the Government of a
country outside the Territory to be a law providing for the control and regulation
in that country of the production, supply, use, export and import of drugs and
other substances in accordance with the provisions of the Single Convention on
Narcotic Drugs signed at New York on 30 March 1961 or a law providing for the
control and regulation in that country of the production, supply, use, export and
import of dangerous or otherwise harmful drugs in pursuance of any treaty,
convention or other agreement or arrangement to which the Government of the
country and the Government of the United Kingdom of Great Britain and
Northern Ireland including the Territory are for the time being parties.

(2) A statement in any such certificate as aforesaid to the effect that any
facts constitute an offence against the law mentioned in the certificate shall be
conclusive evidence of the matters stated.

Provisions as to profit
4. (1) In this Act, “realisable property” means, subject to subsection (2)—
(a) any property held by the defendant; and

(b) any property held by a person to whom the defendant has directly
or indirectly made a gift caught by this Act.

(2) Property is not realisable property if an order—
(a) under section 29 of the Drugs (Prevention of Misuse) Act;
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(b) under section 37B of the Proceeds of Criminal Conduct Act;

(c) under article 15 of the Anti-terrorism (Financial and Other
Measures) (Overseas Territories) Order; or

(d) made pursuant to any other enactment,

is in force in respect of the property.
(Substituted by Act 2 of 2008)

(3) For the purposes of this Act, the amount that might be realised at the
time a confiscation order is made against the defendant is—

(a) the total of the value at that time of all the realisable property held
by the defendant; less

(b) where there are obligations having priority at that time, the total
amounts payable in pursuance of such obligations,

together with the total of the values at that time of all gifts caught by this Act.
(Amended by Act 5 of 2000)

(4) Subject to the following provisions of this section, for the purposes of
this Act the value of property (other than cash) in relation to any person holding
the property—

(a) where any other person holds an interest in the property, is—

(i) the market value of the first-mentioned person’s beneficial
interest in the property; less

(i1) the amount required to discharge an incumbrance (other than
a charging order under this Act, the Proceeds of Criminal
Conduct Act or any other enactment) on that interest; and
(Amended by Act 2 of 2008)

(b) in any other case, is its market value.

(5) Subject to subsection (9), references in this Act to the value at any
time (referred to in subsection (6) as “the material time”) of a gift caught by this
Act or of any payment or reward are references to—

(a) the value of the gift, payment or reward to the recipient when he
or she received it adjusted to take account of subsequent changes
in the value of money; or

(b) where subsection (6) applies, the value there mentioned,
whichever is the greater.
(6) Subject to subsection (9), if, at the material time the recipient holds—
(a) the property which he or she received (not being cash);

(b) property which, in whole or in part, directly or indirectly
represents in his or her hands the property which he or she
received,

the value referred to in subsection (5)(b) is the value to him or her at the material
time of the property mentioned in paragraph (a) or, as the case may be, of the
property mentioned in paragraph (b) so far as it represents the property which he
or she received, but disregarding in either case any charging order.
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(7) For the purposes of subsection (3), an obligation has priority at any
time if it is an obligation of the defendant to—

(a) pay an amount due in respect of a fine, or other order of a court,
imposed or made on conviction of an offence, where the fine was
imposed or order made before the confiscation order; or

(b) pay any sum which, if the defendant had been adjudged bankrupt
or was being wound up, would be among the preferential debts.

(8) A gift (including a gift made before the coming into operation of this
Act) is caught by this Act if—

(a) it was made by the defendant at any time since the beginning of
the period of 6 years ending when the proceedings were instituted
against him or her; or

(b) it was made by the defendant at any time and was a gift of
property—

(1) received by the defendant in connection with drug trafficking
carried on by him or her or another; or

(i1) which in whole or in part directly or indirectly represented in
the defendant’s hands property received by him or her in that
connection.

(9) For the purposes of this Act—

(a) the circumstances in which the defendant is to be treated as
making a gift include those where he or she transfers property to
another person directly or indirectly for a consideration the value
of which is significantly less than the value of the consideration
provided by the defendant; and

(b) in those circumstances, the preceding provisions of this section
shall apply as if the defendant had made a gift of such share in the
property as bears to the whole property the same proportion as the
difference between the values referred to in paragraph (a) bears to
the value of the consideration provided by the defendant.

Confiscation orders

5. (1) For the purposes of this Act, a confiscation order may be made by a
Magistrate or a Judge of the High Court. (Inserted by Act 2 of 2008)

(2) Where a confiscation order is made pursuant to subsection (1) by a
Magistrate, it shall relate in monetary terms to a sum not exceeding $100,000.
(Inserted by Act 2 of 2008)

(3) Where on the evidence before him or her, a Magistrate concludes that
a confiscation order to be made by him or her will, or is likely to exceed the sum
allowable under subsection (2), he or she shall, notwithstanding anything to the
contrary contained in any enactment—

(a) proceed to sentence the defendant, if the defendant is not already
sentenced; and
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(b) commit the defendant to a Judge of the High Court for a
confiscation order to be made in respect of the defendant.
(Inserted by Act 2 of 2008)

(4) Where a person appears before a court, whether on committal under
subsection (3) or otherwise, to be sentenced in respect of one or more drug
trafficking offences, the court shall act as follows—

(a) the court shall first determine whether he or she has benefitted
from drug trafficking and for the purposes of this Act, a person
who has at any time (whether before or after the coming into
operation of this Act) received any payment or other pecuniary or
other quantifiable advantage in connection with drug trafficking
carried on by him, her, or another has benefitted from drug
trafficking;

(b) if the court determines that he or she has so benefitted, the court
shall, before sentencing or otherwise dealing with him or her in
respect of the offence or, as the case may be, any of the offences
concerned, determine in accordance with section 10 the amount to
be recovered in his or her case by virtue of this section;

(c) with respect to paragraph (b), the court shall exclude in the
determination any property that is subject to a cash forfeiture
order or a forfeiture order under the Drugs (Prevention of Misuse)
Act, Drug Trafficking Offences Act, the Anti-terrorism (Financial
and Other Measures) (Overseas Territories) Order or any other
enactment; and (Inserted by Act 2 of 2008)

(Amended by Act 2 of 2008)

(d) The court shall then, in respect of the offence or offences
concerned—

(i) order him or her to pay that amount;
(i1) take account of the order before—
(A) imposing any fine on him or her;

(B) making an order involving any payment by him or her,
other than an order under section 27 of the Criminal Code;
or (Inserted by Act 5 of 2000)

(C) making any order under section 29 of the Drugs
(Prevention of Misuse) Act; and

(ii1) subject to sub-paragraph (ii), leave the order out of account in
determining the appropriate sentence or other manner of
dealing with the defendant.

(5) No law restricting the power of a court dealing with an offender in a
particular way from dealing with him or her also in any other way, shall by
reason only of the making of an order under this section, restrict the court from
dealing with an offender in any way the court considers appropriate in respect of
a drug trafficking offence.

(6) In determining any question arising under this Act as to whether a
person has benefitted from drug trafficking or the amount to be recovered in his
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or her case, proof shall be established on a balance of probabilities. (Substituted
by Act 2 of 2008)

Postponed determinations

6. (1) Where the court is acting under section 5 but considers that it requires
further information before determining—

(a) whether the defendant has benefitted from drug trafficking; or
(b) the amount to be recovered in the defendant’s case,

it may, for the purpose of enabling that information to be obtained, postpone
making that determination for such period as it may specify.

(2) More than one postponement may be made under subsection (1) in
relation to the same case.

(3) Unless it is satisfied that there are exceptional circumstances, the
court shall not specify a period under subsection (1) which by itself or, where
there have been one or more previous postponements under subsection (1) or (4),
when taken together with the earlier specified period or periods, exceeds 18
months beginning with the date of conviction. (Amended by Act 2 of 2008)

(4) Where the defendant appeals against his or her conviction, the court
may, on that account—

(a) postpone making any of the determinations mentioned in
subsection (1) for such period as it may specify; or

(b) where it has already exercised its powers under this section to
postpone, extend the specified period.

(5) A postponement or extension under subsection (1) or (4) may be
made—

(a) on application by the defendant or the prosecutor; or
(b) by the court of its own motion.

(6) Unless the court is satisfied that there are exceptional circumstances,
any postponement or extension under subsection (4) shall not exceed the period
ending 3 months after the date on which the appeal is determined or otherwise
disposed of.

(7) Where the court exercises its power under subsection (1) or (4), it
may nevertheless proceed to sentence, or otherwise deal with the defendant in
respect of the offence or any of the offences concerned.

(8) Where the court proceeds under subsection (7), section 5 shall have
effect as if—

(a) in subsection (4)(b) thereof, the words from “ before sentencing”
to “offences concerned,” were omitted; and

(b) in subsection (4)(a)(iii) thereof, after “determining” there were
inserted the words “in relation to any offence in respect of which
he or she has not been sentenced or otherwise dealt with”.
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(9) In sentencing, or otherwise dealing with the defendant in respect of
the offence, or any of the offences concerned at any time during the specified
period, the court shall not—

(a) impose any fine on him or her; or

(b) make any such order as is mentioned in section 5(4)(c)(i1)(B) or
©)
(10) In this section, a reference to—

(a) an appeal includes a reference to an application under section 167
of the Magistrate’s Code of Procedure Act;

(b) the date of conviction means—
(i) the date on which the defendant was convicted; or

(i1) where the defendant appeared to be sentenced in respect of
more than one conviction, and those convictions were not all
on the same date, the date of the latest of those convictions.

(Inserted by Act 5 of 2000)

Assessing the proceeds of drug trafficking
7. (1) For the purposes of this Act—

(a) any payments or other pecuniary or quantifiable advantage
received by a person at any time (Whether before or after the
coming into operation of this Act) in connection with drug
trafficking carried on by him, her or another are his or her
proceeds of drug trafficking; and

(b) the value of his or her proceeds of drug trafficking is the
aggregate of the values of the payments or other pecuniary or
quantifiable advantage.

(Amended by Act 2 of 2008)

(2) The court shall, for the purpose of determining whether the defendant
has benefitted from drug trafficking and, if he or she has, of assessing the value
of his or her proceeds of drug trafficking, make the required assumption.
(Amended by Act 5 of 2000)

(3) The court shall not make any required assumption if—

(a) that assumption is shown to be incorrect in the defendant’s case;
or
(b) the court is satisfied that there would be a serious risk of injustice
in his or her case if the assumption were to be made.
(Inserted by Act 5 of 2000)

(4) Where the court does not apply one or more of the required
assumptions, it shall state its reasons. (Inserted by Act 5 of 2000)

(5) The required assumptions are—
(a) that any property appearing to the court—

(i) to have been held by the defendant at any time since his or
her conviction; or
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(i1) to have been transferred to him or her at any time since the
beginning of the period of 6 years ending when the
proceedings were instituted against him or her,

was received by him or her, at the earliest time at which he or she appears to the
court to have held it, as a payment or reward in connection with drug trafficking
carried on by him or her;

(b) that any expenditure of his or hers since the beginning of that
period was met out of payments received by him or her in
connection with drug trafficking carried on by him or her; and

(c) that, for the purpose of valuing any property received or assumed
to have been received by him or her at any time as such a reward,
he or she received the property free of any other interest in it.

(Amended by Act 5 of 2000)

(6) Subsection (2) does not apply if the only drug trafficking offence in
respect of which the defendant appears before the court to be sentenced is an
offence under section 33 or 34 or section 13 of the Criminal Justice
(International Co-operation) Act. (Amended by Acts 8 of 1993 and 5 of 2000)

(7) For the purpose of assessing the value of the defendant’s proceeds of
drug trafficking in a case where a confiscation order has previously been made
against him or her, the court shall leave out of account any of his or her proceeds
of drug trafficking that are shown to the court to have been taken into account in
determining the amount to be recovered under that order.

Statements relating to drug trafficking

8. (1) Where the prosecutor asks the court to proceed under section 5 or
applies to the court under section 11, 13, 14 or 15 he or she shall give the court,
within such period as it may direct, a statement of matters which he or she
considers relevant in connection with—

(a) determining whether the defendant has benefitted from drug
trafficking; or

(b) assessing the value of the defendant’s proceeds of drug
trafficking.

(2) In this section such a statement is referred to as a “prosecutor’s
statement”.

(3) Where the court proceeds under section 5 without the prosecutor
having asked it to do so, it may require him or her to give it a prosecutor’s
statement, within such period as it may direct.

(4) Where the prosecutor has given a prosecutor’s statement—

(a) he or she may at any time give the court a further such statement;
and

(b) the court may at any time require him or her to give it a further
such statement, within such period as it may direct.

(5) Where any prosecutor’s statement has been given and the court is
satisfied that a copy of the statement has been served on the defendant, it may
require the defendant—
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(a) to indicate to it, within such period as it may direct, the extent to
which he or she accepts each allegation in the statement; and

(b) so far as he or she does not accept any such allegation, to give
particulars of any matters on which he or she proposes to rely.

(6) Where the court has given a direction under this section, it may at any
time vary it by giving a further direction.

(7) Where the defendant accepts to any extent any allegation in any
prosecutor’s statement, the court may, for the purposes of—

(a) determining whether the defendant has benefitted from drug
trafficking; or

(b) assessing the value of the defendant’s proceeds of drug
trafficking,

treat his or her acceptance as conclusive of the matters to which it relates.
(Substituted by Act 5 of 2000)

(8) If the defendant fails in any respect to comply with a requirement
under subsection (5), he or she may be treated for the purposes of this section as
accepting every allegation in the prosecutor’s statement in question apart from—

(a) any allegation in respect of which he or she has complied with the
requirement; and

(b) any allegation that he or she has benefitted from drug trafficking
or that any payment or other reward was received by him or her in
connection with drug trafficking carried on by him, her or
another.

(Amended by Act 5 of 2000)

(9) Where—

(a) there is tendered to the court by the defendant a statement as to
any matters relevant to determining the amount that might be
realised at the time the confiscation order is made; and

(b) the prosecutor accepts to any extent any allegation in the
statement,

the court may, for the purposes of that determination, treat the acceptance by the
prosecutor as conclusive of the matters to which it relates.

(10) An allegation may be accepted, or particulars of any matter may be
given, for the purposes of this section in such manner as may be prescribed by
the rules of court or as the court may direct. (Substituted by Act 5 of 2000)

(11) No acceptance by the defendant under this section that any payment
or other reward was received by him or her in connection with drug trafficking
carried on by him, her or another shall be admissible in evidence in any
proceeding for an offence.

Provision of information by defendant

9. (1) This section applies where—

(a) the prosecutor has asked the court to proceed under section 5 or
has applied to the court under section 13, 14 or 15; or
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(b) no such request has been made, but the court is nevertheless
proceeding, or considering, whether to proceed, under section 5.

(2) For the purpose of obtaining information to assist it in carrying out its
functions, the court may at any time order the defendant to give it such
information as may be specified in the order.

(3) An order under subsection (2) may require all, or any specified part,
of the required information to be given to the court in such manner, and before
such date, as may be specified in the order.

(4) Rules of court may make provision as to the maximum or minimum
period that may be allowed under subsection (3).

(5) If the defendant fails, without reasonable excuse, to comply with any
order under this section, the court may draw such inference from that failure as it
considers appropriate.

(6) Where the prosecutor accepts to any extent any allegation made by
the defendant in giving to the court information required by an order under this
section, the court may treat that acceptance as conclusive of the matters to which
it relates.

(7) For the purpose of this section, an allegation may be accepted in such
manner as may be prescribed by rules of court or as the court may direct.
(Inserted by Act 5 of 2000)

Amount to be recovered under confiscation order

10. (1) Subject to subsection (3), the amount to be recovered in the
defendant’s case under the confiscation order shall be the amount the court
assesses to be the value of the defendant’s proceeds of drug trafficking.

(2) If the court is satisfied as to any matter relevant for determining the
amount that might be realised at the time the confiscation order is made (whether
by an acceptance under section 8 or otherwise), the court may issue a certificate
giving the court’s opinion as to the matters concerned and shall do so if satisfied
as mentioned in subsection (3).

(3) If the court is satisfied that the amount that might be realised at the
time the confiscation order is made is less than the amount the court assesses to
be the value of his or her proceeds of drug trafficking, the amount to be
recovered in the defendant’s case under the confiscation order shall be—

(a) the amount appearing to the court to be the amount that might be
so realised; or (Inserted by Act 5 of 2000)

(b) a nominal amount, where it appears to the court, (on the
information available to it at the time), that the amount that might
be so realised is nil. (Inserted by Act 5 of 2000)

Powers to be exercised where defendant has died or absconded

11. (1) Subsection (2) applies where a person has been convicted of one or
more drug trafficking offences.
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(2) If the prosecutor asks it to proceed under this section, the court may
make a confiscation order against the defendant if satisfied that the defendant has
died or absconded.

(3) Subsection (4) applies where proceedings for one or more drug
trafficking offences have been instituted against a person but have not been
concluded.

(4) If the prosecutor asks it to proceed under this section, the court may
make a confiscation order against the defendant if satisfied that the defendant has
absconded.

(5) The power conferred by subsection (4) may not be exercised at any
time before the end of the period of 2 years beginning with the date which is, in
the opinion of the court, the date on which the defendant absconded.

(6) In any proceedings on an application under this section—
(a) sections 7(2) and 8(5), (7) and (8) shall not apply;

(b) the court shall not make a confiscation order against a person who
has absconded unless it is satisfied that the prosecutor has taken
reasonable steps to contact him or her; and

(c) any person appearing to the court to be likely to be affected by the
making of a confiscation order by the court shall be entitled to
appear before the court and make representations.

(Inserted by Act 5 of 2000)

Effect of conviction where the court has acted under section 11

12. (1) Where the court has made a confiscation order by virtue of section 11,
it shall, in respect to the offence or any of the offences concerned—

(a) take account of the order before—
(1) imposing any fine on him or her;
(i1) making any order involving any payment by him or her; or
(i11)) making any order under section 29 of the Drugs (Prevention
of Misuse) Act; and

(b) subject to paragraph (a), leave the order out of account in
determining the appropriate sentence or other manner of dealing
with the defendant.

(2) Where the court has made a confiscation order by virtue of section 11
and the defendant subsequently appears before the court to be sentenced in
respect of one or more of the offences concerned, section 5(1) shall not apply so
far as his or her appearance is in respect of that offence or those offences.

(Inserted by Act 5 of 2000)

Reconsideration of case where court has not proceeded under section 5

13. (1) This section applies where the defendant has appeared before the
court to be sentenced in respect of one or more drug trafficking offences but the
court has not proceeded under section 5. (dmended by Act 2 of 2008)
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(2) If the prosecutor has evidence—

(a) which was not available to him or her when the defendant
appeared to be sentenced (and accordingly was not considered by
the court); but (Amended by Act 2 of 2008)

(b) which the prosecutor believes would have led the court to
determine that the defendant had benefitted from drug trafficking
if—

(1) the prosecutor had asked the court to proceed under section 5;
and (Amended by Act 2 of 2008)

(i1) the evidence been considered by the court,
he or she may apply to the court for it to consider the evidence.

(3) The court shall proceed under section 5 if, having considered the
evidence, it is satisfied that it is appropriate to do so.

(4) In considering whether it is appropriate to proceed under section 5,
the court shall have regard to all the circumstances of the case.

(5) Where, having decided to proceed under section 5, the court proposes
to make a confiscation order against the defendant, it shall order the payment of
such amount as it thinks just in all the circumstances of the case.

(6) In considering the circumstances of any case the court shall have
regard, in particular, to the amount of any fine imposed on the defendant in
respect of the offence or offences in question.

(7) Where the court is proceeding under section 5, by virtue of this
section, subsection (4)(b) of that section shall have effect as if the words “before
sentencing or otherwise dealing with him or her in respect of the offence or, as
the case may be, any of the offences concerned,” were omitted.

(8) The court may take into account any payment or other reward
received by the defendant on or after the date of conviction, but only if the
prosecutor shows that it was received by the defendant in connection with drug
trafficking carried on by the defendant or another on or before that date.

(9) In considering any evidence under this section which relates to any
payment or reward to which subsection (8) applies, the court shall not make the
assumptions which would otherwise be required by section 7.

(10) No application shall be entertained by the court under this section if it
is made after the end of the period of 6 years beginning with the date of
conviction.

(11) In this section “the date of conviction” means—
(a) the date on which the defendant was convicted; or

(b) where he or she appeared to be sentenced in respect of more than
one conviction, and those convictions were not all on the same
date, the date of the latest of those convictions.

(Inserted by Act 5 of 2000)
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Re-assessment of whether defendant has benefitted from drug
trafficking
14. (1) This section applies where the court has made a determination

(referred to in this section as “the original determination”) under section 5(4)(a)
that the defendant has not benefitted from drug trafficking.

(2) If the prosecutor has evidence—

(a) which was not considered by the court in making the original
determination; but

(b) which the prosecutor believes would have led the court to
determine that the defendant had benefitted from drug trafficking
if it had been considered by the court,

he or she may apply to the court for it to consider that evidence.

(3) If, having considered the evidence, the court is satisfied that it would
have determined that the defendant had benefitted from drug trafficking if that
evidence had been available to it, the court—

(a) shall—
(1) make a fresh determination under section 5(4)(a);

(i1)) make a determination under subsection (4)(b) of that section
of the amount to be recovered by virtue of that section; and

(b) may make an order under that section.

(4) Where the court is proceeding under section 5, by virtue of this
section, subsection (4)(b) of that section shall have effect as if the words “before
sentencing or otherwise dealing with him or her in respect of the offence or, as
the case may be, any of the offences concerned” were omitted.

(5) The court may take into account any payment or other reward
received by the defendant on or after the date of the original determination, but
only if the prosecutor shows that it was received by the defendant in connection
with drug trafficking carried on by the defendant or another on or before that
date.

(6) In considering any evidence under this section which relates to any
payment or reward to which subsection (5) applies, the court shall not make the
assumptions which would otherwise be required by section 7.

(7) Where the court—

(a) has been asked to proceed under section 11 in relation to a
defendant who has absconded; but

(b) has decided not to make a confiscation order against him or her,
this section shall not apply at any time while he or she remains an absconder.

(8) No application shall be entertained by the court under this section if it
is made after the end of the period of 6 years beginning with—

(a) the date on which the defendant was convicted; or
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(b) where he or she appeared to be sentenced in respect of more than
one conviction, and those convictions were not all on the same
date, the date of the latest of those convictions.

(Inserted by Act 5 of 2000)

Revision of assessment of proceeds of drug trafficking

15. (1) This section applies where the court has made a determination
(referred to in this section as “the current determination’) under section 5(4)(b)
of the amount to be recovered in a particular case by virtue of that section.

(2) Where the prosecutor is of the opinion that the real value of the
defendant’s proceeds of drug trafficking was greater than their assessed value,
the prosecutor may apply to the court for the evidence on which the prosecutor
has formed his or her opinion to be considered by the court.

(3) In subsection (2)—

“assessed value” means the value of the defendant’s proceeds of drug trafficking
as assessed by the court under section 10(1); and

“real value” means the value of the defendant’s proceeds of drug trafficking
which took place—

(a) in the period by reference to which the current determination was
made; or

(b) in any earlier period.

(4) If, having considered the evidence, the court is satisfied that the real
value of the defendant’s proceeds of drug trafficking is greater than their
assessed value (whether because the real value was higher at the time of the
current determination than was thought or because the value of the proceeds in
question has subsequently increased), the court shall make a fresh determination
under section 5(4)(b) of the amount to be recovered by virtue of that section.

(5) Where the court is proceeding under section 5, by virtue of this
section, subsection (4)(b) of that section shall have effect as if the words “before
sentencing or otherwise dealing with him or her in respect of the offence or, as
the case may be, any of the offences concerned” were omitted.

(6) Any determination under section 5(4)(b), by virtue of this section,
shall be by reference to the amount that might be realised at the time when the
determination is made.

(7) For any determination under section 5(4)(b), by virtue of this section,
section 7(5) shall not apply in relation to any of the defendant’s proceeds of drug
trafficking taken into account in respect of the current determination.

(8) In relation to any such determination—

(a) section 4(7), 8(9)(a) and 10(2) shall have effect as if for
“confiscation order” there were substituted “determination”;

(b) section 10(3) shall have effect as if for “confiscation order is
made” there were substituted “determination is made”’; and

(c) section 4(3) shall have effect as if for “a confiscation order is
made against the defendant” there were substituted “of the
determination”.
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(9) The court may take into account any payment or other reward
received by the defendant on or after the date of the current determination, but
only if the prosecutor shows that it was received by the defendant in connection
with drug trafficking carried on by the defendant or another on or before that
date.

(10) In considering any evidence under this section which relates to any
payment or reward to which subsection (9) applies, the court shall not make the
assumptions which would otherwise be required by section 7.

(11) If, as a result of making the fresh determination required by
subsection (4), the amount to be recovered exceeds the amount set by the current
determination, the court may substitute for the amount to be recovered under the
confiscation order which was made by reference to the current determination,
such greater amount as it thinks just in all the circumstances of the case.

(12) Where a confiscation order has been made in relation to the defendant
by virtue of section 11, this section shall not apply at any time while he or she is
an absconder.

(13) No application shall be entertained by the court under this section if it
is made after the end of the period of 6 years beginning with—

(a) the date on which the defendant was convicted; or

(b) where he or she appeared to be sentenced in respect of more than
one conviction, and those convictions were not all on the same
date, the date of the latest of those convictions.

(Inserted by Act 5 of 2000)

Application of procedure for enforcing fines

16. (1) Where the court orders the defendant to pay any amount under
section 5, the order shall have effect as if that amount was a fine and the amount
may be recovered in the same way as a fine may be recovered.

(2) Where the whole or any part of an amount ordered to be paid remains
unpaid after such period as the court may determine, the defendant shall be
sentenced to imprisonment in accordance with the following table—

Where the amount does not exceed $10,000................... 6 months
Where the amount exceeds $10,000 but does not exceed

$20,000. ...t 12 months
Where the amount exceeds $20,000 but does not exceed

$200,000. ... ... 18 months
Where the amount exceeds $200,000 but does not exceed

$400,000. . ... ..niiiee 2 years
Where the amount exceeds $400,000 but does not exceed
$1,000,000.......cciiiii 3 years
Where the amount exceeds $1,000,000 but does not

exceed $4,000,000...... ...t 5 years

Where the amount exceeds $4,000,000..................co...t. 10 years.
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(3) Where—

(a) a warrant of committal is issued for a default in payment of an
amount ordered to be paid under section 5 in respect of an offence
or offences; and

(b) at the time the warrant is issued, the defendant is liable to serve a
custodial sentence in respect of the offences,

the term of imprisonment to be served in default of payment of the amount shall
not begin to run until after the expiry of the term mentioned in paragraph (b).

(4) The reference in subsection (3) to the custodial sentence which the
defendant is liable to serve in respect of the offence or offences is a reference to
the term of imprisonment which he or she is liable to serve in respect of the
offence or offences and consecutive terms and terms which are wholly or partly
concurrent shall be treated as a single term.

(5) Where the defendant serves a term of imprisonment in default of
paying any amount due under a confiscation order, his or her serving of that term
does not prevent the confiscation order from continuing to have effect, so far as
any other method of enforcement is concerned. (Inserted by Act 5 of 2000)

Cases in which restraint orders and charging orders may be made

17. (1) The powers conferred on the court by sections 18 and 19 are
exercisable where—

(a) proceedings have been instituted in the Territory against the
defendant for a drug trafficking offence or an application has been
made by the prosecutor in respect of the defendant under section
15 of the Criminal Justice (International Co-operation) Act, or
section 11, 13, 14, or 15;

(b) the proceedings have not, or the application has not, been
concluded; and

(c) the court is satisfied that there is reasonable cause to believe;

(i) in the case of an application under section 15 or section 15 of
the Criminal Justice (International Co-operation) Act, that the
court will be satisfied as mentioned in section 15 or, as the
case may be, section 15(2) of that Act; or

(i) in any other case, that the defendant has benefitted from drug
trafficking.
(Substituted by Act 5 of 2000)

(2) The powers conferred on the court by sections 18 and 19 are also
exercisable where—

(a) the court is satisfied that, whether by the laying of an information
or otherwise, a person is to be charged with a drug trafficking
offence or that an application of a kind mentioned in subsection
(1)(a) is to be made in respect of the defendant; and

(b) the court is also satisfied as mentioned in subsection (1)(c);
(Substituted by Act 5 of 2000)
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(3) For the purposes of sections 18 and 19, at any time when those
powers are exercisable before proceedings have been instituted—

(a) references in this Act to the defendant shall be construed as
references to the person referred to in subsection (2)(a);

(b) references in this Act to the prosecutor shall be construed as
references to the person who the court is satisfied is to have the
conduct of the proposed proceedings; and

(c) references in this Act to realisable property shall be construed as
if, immediately before that time, proceedings had been instituted
against the person referred to in subsection (2)(a) for a drug
trafficking offence.

(4) Where the court has made an order under section 18 or 19 by virtue of
subsection (2), the court shall discharge the order if the proposed proceedings are
not instituted within such time as the court considers reasonable.

(5) Where the court has made an order under section 18(1) or 19(1) in
relation to a proposed application by virtue of subsection (2) herein, the court
shall discharge the order if the application is not made within such time as the
court considers reasonable. (Inserted by Act 5 of 2000)

(6) The court shall not exercise the powers under section 18(1) or 19(1)
by virtue of subsection (1) herein, if it is satisfied that—

(a) there has been undue delay in continuing the proceedings or
application in question; or

(b) the prosecutor does not intend to proceed.
(Inserted by Act 5 of 2000)

Restraint orders

18. (1) The court may by order (in this Act referred to as a “restraint order”)
prohibit any person from dealing with any realisable property, subject to such
conditions and exceptions as may be specified in the order.

(2) A restraint order may apply—

(a) to all realisable property held by a specified person, whether the
property is described in the order or not; and

(b) to realisable property held by a specified person, being property
transferred to him or her after making of the order.

(3) This section shall not have effect in relation to any property for the
time being subject to a charge under section 19.

(4) A restraint order—

(a) may be made only on an application by the prosecutor; (Amended
by Act 2 of 2008)

(b) may be made on an ex parte application to a Judge or Magistrate
in chambers; and (Amended by Act 2 of 2008)

(c) shall provide for notice to be given to persons affected by the
order.
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(5) A restraint order—
(a) may be discharged or varied in relation to any property; and

(b) shall be discharged on the conclusion of the proceedings or of the
application in question. (Substituted by Act 5 of 2000)

(6) An application for the discharge or variation of a restraint order may
be made by any person affected by it.

(7) Where the court has made a restraint order, the court may at any time
appoint a receiver—

(a) to take possession of any realisable property; and

(b) in accordance with the court’s directions, to manage or otherwise
deal with the property in respect of which he or she is appointed,

subject to such conditions and exceptions as may be specified by the court; and
may require any person having possession of property in respect of which a
receiver is appointed under this section to give possession of the property to the
receiver.

(8) For the purposes of this section, dealing with property held by any
person includes (without prejudice to the generality of the expression)—

(a) where a debt is owed to that person, making a payment to any
person in reduction of the amount of the debt; and

(b) removing property from the Territory.

(9) Where the court has made a restraint order, a police officer may for
the purpose of preventing any realisable property being removed from the
Territory seize the property.

(10) Property seized under subsection (9) shall be dealt with in accordance
with the court’s directions.

(11) The Title by Registration Act and the Registered Land Ordinance,
shall apply—

(a) in relation to restraint orders, as they apply in relation to orders
affecting land made by the court for the purpose of enforcing
judgments or recognisances; and

(b) in relation to applications for restraint orders, as they apply in
relation to other pending land actions.

(12) The prosecutor shall be treated for the purposes of section 124 of the
Registered Land Ordinance (inhibitions) as a person interested in relation to any
registered land to which a restraint order or an application for such an order
relates.

Charging orders in respect of land, securities etc.

19. (1) The court may make a charging order on realisable property for
securing the payment to the Crown—

(a) where a confiscation order has not been made, of an amount equal
to the value from time to time of the property charged; and
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(b) in any other case, of an amount not exceeding the amount payable
under the confiscation order.

(2) For the purposes of this Act, a charging order is an order made under
this section imposing on any such realisable property as may have been specified
in the order a charge for securing the payment of money to the Crown.

(3) A charging order—
(a) may be made only on an application by the prosecutor; (Amended
by Act 2 of 2008)
(b) may be made on an ex parte application to a Judge in chambers;

(c) shall provide for notice to be given to persons affected by the
order; and

(d) may be made subject to such conditions as the court thinks fit and,
without prejudice to the generality of this paragraph, such
conditions as it thinks fit as to the time when the charge is to
become effective.

(4) Subject to subsection (6), a charge may be imposed by a charging
order only on—

(a) any interest in realisable property, being an interest held
beneficially by the defendant or by a person to whom the
defendant has directly or indirectly made a gift caught by this Act
in any asset of a kind mentioned in subsection (5); or

(b) any interest in realisable property held by a person as trustee of a
trust if the interest is in such an asset, or is an interest under
another trust and a charge may by virtue of paragraph (a) be
imposed by a charging order on the whole beneficial interest
under the first-mentioned trust.

(5) The assets referred to in subsection (4) are—
(a) land in the Territory; or

(b) securities of any of the following kinds—
(1) Government stock;

(11) stock of any body (other than a building society) incorporated
within the Territory;

(ii1) stock of any body incorporated outside the Territory, being
stock registered in a register kept within the Territory;

(iv) units of any unit trust in respect of which a register of the unit
holders is kept within the Territory.

(6) In any case where a charge is imposed by a charging order on any
interest in an asset of a kind mentioned in subsection (5)(b), the court may
provide for the charge to extend to any interest or dividend payable in respect of
that asset.

(7) In relation to a charging order, the court—

(a) may make an order discharging or varying it; and
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(b) shall make an order discharging it—

(1) on the conclusion of the proceedings or of the application in
question; or

(i) on payment into court of the amount payment of which is
secured by the charge. (Substituted by Act 5 of 2000)

(8) An application for the discharge or variation of a charging order may
be made by any person affected by it.

Charging orders: supplementary provisions

20. Subject to any provision made under section 21 or by rules of court, a
charge imposed by a charging order shall have the like effect and shall be
enforceable in the same courts and in the same manner as an equitable charge
created by the person holding the beneficial interest or, as the case may be, the
trustees by writing under their hand.

Realisation of property
21. (1) Where a confiscation order—
(a) has been made under this Act;
(b) is not satisfied; and
(c) is not subject to appeal,

the court may, on application by the prosecutor, exercise the powers conferred
by subsections (2) to (6).
(Substituted by Act 5 of 2000)

(2) The court may appoint a receiver in respect of realisable property.

(3) The court may empower a receiver appointed under subsection (2),
under section 18 or in pursuance of a charging order—

(a) to enforce any charge imposed under section 19 on realisable
property or on interest or dividends payable in respect of such
property; and

(b) in relation to any realisable property other than property for the
time being subject to a charge under section 19, to take
possession of the property subject to such conditions or
exceptions as may be specified by the court.

(4) The court may order any person having possession of realisable
property to give possession of it to any such receiver.

(5) The court may empower any such receiver to realise any realisable
property in such manner as the court may direct.

(6) The court may order any person holding an interest in realisable
property to make such payment to the receiver in respect of any beneficial
interest held by the defendant or, as the case may be, the recipient of a gift
caught by this Act as the court may direct and the court may on the payment
being made, by order transfer, grant or extinguish any interest in the property.
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(7) Subsections (4) to (6) do not apply to property for the time being
subject to a charge under section 19.

(8) The court shall not in respect of any property exercise the powers
conferred by subsections (3)(a), (5) or (6) unless a reasonable opportunity has
been given for persons holding any interest in the property to make
representations to the court.

Application of proceeds of realisation and other sums

22. (1) Subject to subsection (2), the following sums in the hands of a
receiver appointed under section 18 or 19 or in pursuance of a charging order,
that is—

(a) the proceeds of the enforcement of any charge imposed under
section 19;

(b) the proceeds of the realisation, other than by the enforcement of
such a charge, of any property under section 18 or 21; and

(c) any other sums, being property held by the defendant,

shall, first be applied in payment of such expenses incurred by a person acting as
a receiver or a liquidator as are payable under section 27(2) and then shall after
such payments (if any) as the court may direct have been made out of those
sums, be applied on the defendant’s behalf towards the satisfaction of the
confiscation order.

(2) Where a fixed amount is payable under the external confiscation order
and after that amount has been fully paid, any such sums remain in the hands of
such a receiver, the receiver shall distribute those sums—

(a) amongst those who held property which has been realised under
this Act; and

(b) in such proportions,

as the court may direct after giving a reasonable opportunity for such persons to
make representations to the court.

(3) The receipt of any sum by the Registrar of the court on account of an
amount payable under a confiscation order shall reduce the amount so payable,
but the Registrar of the court shall apply the money received for the purposes
specified in this section and in the order so specified.

(4) The Registrar of the court shall first pay any expenses incurred by a
person acting as a receiver or a liquidator and payable under section 27(2) but
not already paid under subsection (1).

(5) If the money was paid to the Registrar of the court by a receiver
appointed under section 18 or 21 or in pursuance of a charging order, the
Registrar of the court shall next pay the receiver’s remuneration and expenses.

(6) After making—
(a) any payment required by subsection (4); and

(b) in a case to which subsection (5) applies, any payment required by
that subsection,

the Registrar of the court shall reimburse any amount paid under section 27(2).
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(7) Any balance in the hands of the Registrar of the court after he or she
has made all payments required by the foregoing provisions of this section shall
be treated as if it were a fine imposed by the court.

(8) The receipt, payment or reimbursement by the Registrar of the court
of any sums or expenses under this section shall, in relation to the Magistrate’s
Court, be construed to refer to the Magistrate or to such other person of his or
her staff as may be appointed in that regard to assist the Magistrate. (Inserted by
Act 2 of 2008)

Exercise of powers by court or receiver

23. (1) The following provisions apply to the powers conferred on the court
by sections 18 to 22, or on a receiver appointed under section 18 or 21 or in
pursuance of a charging order.

(2) Subject to the following provisions of this section, the powers shall be
exercised with a view to making available for satisfying the confiscation order,
or, as the case may be, any confiscation order that may be made in the
defendant’s case, the value for the time being of realisable property held by any
person by the realisation of such property.

(3) In the case of realisable property held by a person to whom the
defendant has directly or indirectly made a gift caught by this Act, the powers
shall be exercised with a view to realising no more than the value for the time
being of the gift.

(4) The powers shall be exercised with a view to allowing any person
other than the defendant or the recipient of any such gift to retain or recover the
value of any property held by him or her.

(5) An order may be made or other action taken in respect of a debt owed
by the Crown.

(6) In exercising those powers, no account shall be taken of any
obligations of the defendant or of the recipient of any such gift which conflict
with the obligation to satisfy the confiscation order.

Variation of confiscation orders

24. (1) If, on an application by the defendant or a receiver appointed under
section 18 or 21, or in pursuance of a charging order, made in respect of a
confiscation order, the court is satisfied that the realisable property is inadequate
for the payment of any amount remaining to be recovered under the order the
court shall issue a certificate to that effect, giving the court’s reasons. (dmended
by Act 5 of 2000)

(2) For the purposes of subsection (1)—

(a) in the case of realisable property held by a person who has been
adjudged bankrupt or whose estate has been sequestrated, the
court shall take into account the extent to which any property held
by him or her may be distributed among the creditors; and

(b) the court may disregard any inadequacy in the realisable property
which appears to the court to be attributable wholly or partly to
anything done by the defendant for the purpose of preserving any
property held by a person to whom the defendant had directly or
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indirectly made a gift caught by this Act from any risk of
realisation under this Act.

(3) Where a certificate has been issued under subsection (1), the person
who applied for it may apply to the court for the amount to be recovered under
the order to be reduced. (Amended by Act 5 of 2000)

(4) The court shall, on an application under subsection (3)—

(a) substitute for the amount to be recovered under the order such
lesser amount as the court thinks just in all the circumstances of
the case; and

(b) substitute, if necessary, the appropriate term of imprisonment in
accordance with the provisions of section 16.

(5) Rules of court may make provision—

(a) for the giving of notice of any application under this section; and
(Inserted by Act 5 of 2000)

(b) for any person appearing to the court to be likely to be affected by
any exercise of its powers under this section to be given an
opportunity to make representations to the court. (Inserted by Act 5
of 2000)

Bankruptcy of defendant, etc.

25. (1) Where a person who holds realisable property is adjudged bankrupt—

(a) property for the time being subject to a restraint order made
before the order adjudging him or her bankrupt; and

(b) any proceeds of property realised by virtue of section 18(6) or
21(5) or (6) for the time being in the hands of a receiver
appointed under section 18 or 21,

is excluded from the property of the bankrupt for the purposes of the Insolvency
Act. (Amended by Act 2 of 2008)

(2) Where a person has been adjudged bankrupt, the powers conferred on
the court by sections 18 to 22 or on a receiver so appointed shall not be exercised
in relation to—

(a) property of the bankrupt for the time being for the purposes of the
Insolvency Act; and (Amended by Act 2 of 2008)

(b) property which is to be applied for the benefit of creditors of the
bankrupt by virtue of a condition imposed pursuant to the
Insolvency Act. (Amended by Act 2 of 2008)

(3) Subsection (2) does not affect the enforcement of a charging order—
(a) made before the order adjudging the person bankrupt; or

(b) on property which was subject to a restraint order when the order
adjudging him or her bankrupt was made.

(4) Where, in the case of a debtor, a receiver or liquidator is appointed in
his or her case or in relation to him or her under the Insolvency Act and any
property of the debtor is subject to a restraint order, the powers conferred on the
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receiver or liquidator by virtue of that Act shall not apply to property for the time
being subject to the restraint order. (Substituted by Act 2 of 2008)

(5) Where a person is adjudged bankrupt and has directly or indirectly
made a gift caught by this Act—

(a) no order shall be made under the Insolvency Act in respect of the
making of the gift at any time when—

(1) proceedings for a drug trafficking offence have been
instituted against him or her and have not been concluded;

(i1) an application has been made in respect of the defendant
under section 11, 13, 14 or 15 or section 15 of the Criminal
Justice (International Cooperation) Act and has not been
concluded; or

(b) any order made under the Insolvency Act after the conclusion of
the proceedings or of the application shall take into account any
realisation under this Act of property held by the person to whom
the gift was made.

(Amended by Acts 5 of 2000 and 2 of 2008)

Winding up of company holding realisable property

26. (1) Where realisable property is held by a company and an order for the
winding up of the company has been made or a resolution has been passed by the
company for the voluntary winding up, the functions of the liquidator (or any
provisional liquidator) shall not be exercisable in relation to—

(a) property for the time being subject to a restraint order made
before the relevant time; and

(b) any proceeds of property realised by virtue of section 18(6) or
21(5) or (6) for the time being in the hands of a receiver
appointed under section 18 or 21.

(2) Where, in the case of a company, such an order has been made or
such a resolution has been passed, the powers conferred on the court by sections
18 to 22 or on a receiver so appointed shall not be exercised in relation to any
realisable property held by the company in relation to which the functions of the
liquidator are exercisable—

(a) so as to inhibit him or her from exercising those functions for the
purpose of distributing any property held by the company to the
company creditors; or

(b) so as to prevent the payment out of any property of expenses
(including the remuneration of the liquidator or any provisional
liquidator) properly incurred in the winding up in respect of the
property.

(3) Subsection (2) does not affect the enforcement of a charging order
made before the relevant time or on property which was subject to a restraint
order at the relevant time.

(4) In this section—
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“company” means any company which may be wound up under the BVI
Business Companies Act; and (Amended by Act 2 of 2008)

“the relevant time” means—

(a) where no order for the winding up of the company has been made,
the time of the passing of the resolution for voluntary winding up;

(b) where such an order has been made and, before the presentation
of the petition for the winding up of the company by the court,
such a resolution had been passed by the company, the time of the
passing of the resolution; and

(c) in any other case where such an order has been made, the time of
the making of the order.

Receivers and liquidators dealing with property subject to restraint
order

27. (1) Without prejudice to the generality of any provisions contained in the
Insolvency Act or any other enactment, where—

(a) a person acting as a receiver or liquidator seizes or disposes of
any property in relation to which his or her functions are not
exercisable because it is for the time being subject to a restraint
order; and

(b) at the time of the seizure or disposal he or she believes, and has
reasonable grounds for believing, that he or she is entitled
(whether in pursuance of an order of the court or otherwise) to
seize or dispose of that property,

he or she shall not be liable to any person in respect of any loss or damage
resulting from the seizure or disposal except in so far as the loss or damage is
caused by his or her negligence in so acting and a person so acting shall have a
lien on the property, or the proceeds of its sale, for such of his or her expenses as
were incurred in connection with the liquidation, bankruptcy or other
proceedings in relation to which the seizure or disposal purported to take place
and for so much of his or her remuneration as may reasonably be assigned for his
or her acting in connection with those proceedings.
(Amended by Act 2 of 2008)

(2) Any person who, acting as a receiver or liquidator incurs expenses—

(a) in respect of such property as is mentioned in subsection 1(a) and
in so doing does not know, and has no reasonable grounds to
believe that the property is for the time being subject to a restraint
order; or

(b) other than in respect of such property as is so mentioned, being
expenses which but for the effect of a restraint order, might have
been met by taking possession of and realising the property,

shall be entitled (whether or not he or she has seized or disposed of that property
so as to have a lien under that subsection) to payment of those expenses under
section 22.
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(3) In this Act, the expression “acting as a receiver or liquidator” shall be
construed in accordance with the provisions of the Insolvency Act, and the BVI
Business Companies Act. (Substituted by Act 2 of 2008)

Receivers: supplementary provisions

28. (1) Where a receiver appointed under section 18 or 21 or in pursuance of
a charging order takes any action—

(a) in relation to property which is not realisable property, being
action which he or she would be entitled to take if it were such

property;

(b) believing, and having reasonable grounds for believing, that he or
she is entitled to take that action in relation to that property,

he or she shall not be liable to any person in respect of any loss or damage
resulting from his or her action except in so far as the loss or damage is caused
by his or her negligence.

(2) Any amount due in respect of the remuneration and expenses of a
receiver so appointed shall be paid by the prosecutor or, in a case where
proceedings for a drug trafficking offence are not instituted, by the person on
whose application the receiver was appointed.

Compensation

29. (1) If proceedings are instituted against a person for a drug trafficking
offence or offences and either—

(a) the proceedings do not result in his or her conviction for any drug
trafficking offence; or

(b) where he or she is convicted of one or more drug trafficking
offences—

(1) the conviction or convictions concerned are quashed (and no
conviction for any drug trafficking offence is substituted); or

(i1)) he or she is pardoned by the Governor in respect of the
conviction or convictions concerned,

the court may, on an application by a person who held property which was
realisable property, order compensation to be paid to the applicant if, having
regard to all the circumstances, it considers it appropriate to make such an order.

(2) The court shall not order compensation to be paid in any case unless
the court is satisfied—

(a) that there has been some serious default on the part of a person
concerned in the investigation or prosecution of the offence or
offences concerned; and (Amended by Act 5 of 2000)

(b) that the applicant has suffered substantial loss in consequence of
anything done in relation to the property by or in pursuance of an
order of the court under sections 18 to 21.

(3) The court shall not order compensation to be paid in any case where it
appears to the court that the proceedings would have been instituted or continued
if the serious default had not occurred. (Inserted by Act 5 of 2000)
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(4) The amount of compensation to be paid under this section shall be
such as the court thinks just in all the circumstances of the case.

Compensation, etc. where absconder is acquitted
30. (1) This section applies where—

(a) the court has made a confiscation order by virtue of section 11(4);
and

(b) the defendant is subsequently tried for the offence or offences
concerned and acquitted on all counts.

(2) The court acquitting the defendant shall cancel the confiscation order.

(3) The court may, on the application of a person who held property
which was realisable property, order compensation to be paid to the applicant if
it is satisfied that the applicant has suffered loss as a result of the making of the
confiscation order.

(4) The amount of compensation to be paid under this section shall be
such as the court considers just in all the circumstances of the case.

(5) Rules of court may make provision—
(a) for the giving of notice of any application under this section; and

(b) for any person appearing to the court to be likely to be affected by
any exercise of its powers under this section to be given an
opportunity to make representations to the court.

(6) Any compensation under this section shall be paid out of the
Consolidated Fund.

(7) Where the court cancels a confiscation order under this section, it may
make such a consequential or incidental order as it considers appropriate in
connection with the cancellation.

(Inserted by Act 5 of 2000)

Power to discharge confiscation order and order compensation where
absconder returns

31. (1) This section applies where—

(a) the court has made a confiscation order by virtue of section 11(4)
in relation to an absconder; and

(b) the defendant has ceased to be an absconder.

(2) The court may, on the application of the defendant, cancel the
confiscation order if it is satisfied that—

(a) there has been undue delay in continuing the proceedings in
respect of which the power under section 11(4) was exercised; or

(b) the prosecutor does not intend to proceed with the prosecution.

(3) Where the court cancels a confiscation order under this section it may,
on the application of a person who held property which was realisable property,
order compensation to be paid to the applicant if it is satisfied that the applicant
has suffered loss as a result of the making of the confiscation order.
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(4) The amount of compensation to be paid under this section shall be
such as the court considers just in all the circumstances of the case.

(5) Rules of court may make provision—
(a) for the giving of notice of any application under this section; and

(b) for any person appearing to the court to be likely to be affected by
any exercise of its powers under this section to be given an
opportunity to make representations to the court.

(6) Any compensation under this section shall be paid out of the
Consolidated Fund.

(7) Where the court cancels a confiscation order under this section, it may
make such consequential or incidental order it considers appropriate in
connection with the cancellation.

(Inserted by Act 5 of 2000)

Variation of confiscation orders made by virtue of section 11
32. (1) This section applies where—

(a) the court has made a confiscation order by virtue of section 11(4);
and

(b) the defendant has ceased to be an absconder.
(2) If the defendant alleges that—

(a) the value of his or her proceeds of drug trafficking in the period
by reference to which the determination in question was made
(“the original value™); or

(b) the amount that might have been realised at the time the
confiscation order was made,

was less than the amount ordered to be paid under the confiscation order, he or
she may apply to the court for it to consider his or her evidence.

(3) If, having considered that evidence, the court is satisfied that the
defendant’s allegation is correct, it—

(a) shall make a fresh determination under section 5(4); and

(b) may, if it considers it just in all the circumstances, vary the
amount to be recovered under the confiscation order.

(4) For any determination under section 5 by virtue of this section,
section 7(5) shall not apply in relation to any of the defendant’s proceeds of drug
trafficking taken into account in determining the original value.

(5) Where the court varies a confiscation order under this section—

(a) it shall (if necessary) substitute the appropriate term of
imprisonment in accordance with the provisions of section 16;
and

(b) on the application of a person who held property which was
realisable property, it may order compensation to be paid to the
applicant if—
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(1) it is satisfied that the applicant has suffered loss as a result of
the making of the confiscation order; and

(i1) having regard to all the circumstances of the case, the court
considers it to be appropriate.

(6) The amount of compensation to be paid under this section shall be
such as the court considers just in all the circumstances of the case.

(7) Rules of court may make provision—
(a) for the giving of notice of any application under this section; and

(b) for any person appearing to the court to be likely to be affected by
any exercise of its powers under this section to be given an
opportunity to make representations to the court.

(8) Any compensation under this section shall be paid out of the
Consolidated Fund.

(9) No application shall be entertained by the court under this section if it
is made after the end of the period of 6 years beginning with the date on which
the confiscation order was made.

(Inserted by Act 5 of 2000)

Assisting another to retain the benefit of drug trafficking

33. (1) Subject to subsections (3) and (4), a person commits an offence if he
or she enters into or is otherwise concerned in an arrangement which he or she
knows or suspects facilitates, whether by concealment, removal from the
Territory, transfer to nominees or other means, the acquisition, retention, use or
control of the proceeds of drug trafficking by or of himself or herself or by or on
behalf of another person—

(a) the retention or control by or on behalf of another (call him or her
‘A’) of A’s proceeds of drug trafficking is facilitated (whether by
concealment, removal from the jurisdiction, transfer to nominees
or otherwise); or

(b) A’s proceeds of drug trafficking—
(1) are used to secure that funds are placed at A’s disposal; or

(i1) are used for A’s benefit to acquire property by way of
investment,

knowing or suspecting that A is a person who carries on or has carried on drug
trafficking or has benefitted from drug trafficking, is guilty of an offence.
(Amended by Act 2 of 2008)

(2) In this section, references to any person’s proceeds of drug trafficking
include a reference to any property which in whole or in part directly or
indirectly represented in his or her hands his or her proceeds of drug trafficking.

(3) Where a person discloses to a police officer a suspicion or belief that
any funds, investments or other property are derived from or used in connection
with drug trafficking or any matter on which such a suspicion or belief is
based—
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(a) the disclosure shall not be treated as a breach of any restriction
upon the disclosure of information imposed by statute or
otherwise; and

(b) if he or she does any act in contravention of subsection (1) and the
disclosure relates to the arrangement concerned, he or she does
not commit an offence under this section if the disclosure is made
in accordance with this paragraph, that is—

(1) it is made before he or she does the act concerned, being an
act done with the consent of the police officer in aid of a law
enforcement function; or

(i1) it is made after he or she does the act, but is made on his or
her initiative and as soon as it is reasonable for him or her to
make it; and

(i11) he or she had good reason for his or her failure to make the
disclosure before he or she did the act concerned. (Inserted by
Act 2 of 2008)
(Amended by Act 2 of 2008)

(4) In proceedings against a person for an offence under this section, it is
a defence to prove—

(a) that he or she did not know or suspect that the arrangement related
to any person’s proceeds of drug trafficking; or

(b) that he or she did not know or suspect that by the arrangement the
acquisition, retention, use or control by or on behalf of the other
person mentioned in subsection (1) of any property was facilitated
as mentioned in that subsection; or (Substituted by Act 2 of 2008)

(c) that—

(i) he or she intended to disclose to a police officer such a
s