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VIRGIN ISLANDS
STATUTORY INSTRUMENT 1999 NO. 48

PROCEEDS OF CRIMINAL CONDUCT ACT
(No. 5 of 1997)

Anti-money Laundering Code of Practice, 1999

[Gazetted 14™ October, 1999]

The Governor in Council, in exercise of the powers conferred by
section 27 (1) of the Proceeds of Criminal Conduct Act, 1997 (No.
5 0f 1997), issues the following Code:

1. This Code may be cited as the Anti-money Laundering Code

of Practice, 1999 and shall come into force on such date as the

Governor in Council may, by Notice published in the Gazette,

2. (1) In this Code, unless the context otherwise requires,

Aapplicant for business@ means a person seeking to form a
relationship or carry out a one-off transaction with a relevant
person who is carrying on relevant business in or from the
Territory;

AAttorney-at-Law@ means a barrister-at-law or solicitor admitted
or entitled to practice in
the Territory in accordance with the
Eastern Caribbean Supreme Court (Virgin Islands) Ordinance;

Abusiness relationship@ means an arrangement between two or

persons where

(a) at least one of those persons is acting in the
course of a business;

(b) the purpose of the arrangement is to facilitate



laundering;

transaction

No. 9 0f 1990

No. 15 of 1994

No. 8 of 1990

No. 6 of 1996

the carrying out of transactions between the
persons concerned on a frequent, habitual or
regular basis; and

(c) the total amount of any payment or payments
to be made by any person to any other in the
course of that arrangement is not known or
capable of being ascertained at the time the
arrangement is made;

ACFATF@ means the Caribbean Financial Action Task Force on
money laundering;

AFATF@ means the Financial Action Task Force on money

AGuidance Notes@ means the Guidance Notes on the Prevention of
Money Laundering issued by the Joint Anti-money
Laundering Co-ordinating Committee;

Aone-off transaction@ means the transaction other than a

carried out in the course of an established business
relationship formed by a relevant person;

Aregulated person@ means any person carrying on
(a) a banking business or trust business within the
meaning of the Banks and Trust Companies

Act, 1990;

(b) insurance business within the meaning of the
Insurance Act, 1994;

(c) the business of company management within
the meaning of the Company Management Act,
1990;

(d) business as a mutual fund or providingservices
as manager or administrator of a mutual fund
within the meaning of the Mutual Funds Act,
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1996;

any activity involving the remittance of
Telegraph Money Order under the Post Office
(Telegraph Money Order) Rules, 1934;

any activity involving money transmission
services or cheque encashment facilities;
any activity in which money belonging to a
client is held or managed by

(1) an Attorney-at-Law;
(i1) an accountant or a person who, in the
course of business, provides

accountancy services;

the business of acting as company secretary of
bodies corporate;

Arelevant business@ means engaging by way of business in one or
more of the businesses or transactions referred to in relation
to a regulated person;

Arelevant person@ means a person carrying on relevant business;

AReporting Authority@ means the Reporting Authority established
under the Reporting Authority (Constitution and Procedure)
Order, 1998 pursuant to section 27 (2) of the Act;

(2) For the purposes of this Code,

(@)

a business relationship formed by any relevant
person is an established business relationship
where that person has obtained, under
procedures maintained in accordance with this
Code, satisfactory evidence of the identity of
the person who, in relation to the formation of
that business relationship, was the applicant
for business;



(b)

satisfactory

(©)

the question as to what constitutes

evidence of identity may be determined in
accordance with the Guidance Notes; and

a staff is a key staff if, at any time in the
course

of his duties, he has, or may have,
access to any information which may be
relevant in determining whether any person is
engaged in money laundering.

General requirements. 3. (1) In conducting relevant business, a relevant
person shall not form a business relationship or carry out a one-off
transaction with or for another person unless the relevant person

(2)

(b)

maintains

(1) identification procedures in accordance
with paragraphs 4 to 6;

(i) record keeping procedures in
accordance with paragraphs 7 to 11;

(ii1))  internal reporting procedures in
accordance with paragraph 14; and

(iv)  internal controls and communication
procedures which are appropriate for
the purposes of forestalling and
preventing money laundering;

takes appropriate measures from time to time
for the purpose of making employees aware of

(1) the procedures maintained under sub-
sub-paragraph (a); and

(i1) the provisions of the Act, any
Regulations made thereunder, this
Code and any directives issued under



Identification procedures
in relation to new and

this Code; and
(c) provides training for employeesto assist them

(1) in the recognition and handling of
transactions carried out by, or on
behalf of, any person who is, or
appears to be, engaged in money
laundering;

(i1) in dealing with customers where such
transactions have been reported to the
Reporting Authority in accordance
with the provisions of the Act.

(2) For the avoidance of doubt, it is declared that the
requirements of sub-paragraph (1) (a) shall apply in relation to a
person with whom, prior to the coming into force of this Code, a
business relationship or one-off transaction was formed or carried out
and such relationship or transaction is subsisting or continues upon
the coming into force of this Code, and in such a case the reference in
paragraphs 4, 5 and 6 as to the period when contact is first made shall
be construed as if contact was first made upon the coming into force
of this Code.

3) A relevant person shall submit for the approval of the
Reporting Authority the identification procedures, record keeping
procedures, internal reporting procedures and internal controls and
communication procedures required to be maintained under sub-
paragraph (1) (a) and the Reporting Authority may keep, for its own
use, copies of such documents.

4. (1) A relevant person shall establish and maintain
identification procedures which, as soon as reasonably

practicable after continuing business contact is first made between that person and an
applicant for business relationships. concerningany particularbusiness relationship,
require

of

(a) the production by the applicant for business

satisfactory evidence of his identity; or



(b) the taking of such measures as are specified in
the procedures as will produce satisfactory
evidence of his identity.

(2) Sub-paragraph (1) shall not apply if there are
reasonable grounds for believing that the applicant for business is

(a) a regulated person; or

(b) an authorised financial institution in a country
or territory which is a member of the FATF or
CFATF and which has anti-money laundering
laws and procedures that are at least
equivalent to those of the Territory; or

() an Attorney-at-Law or an accountant, where
the relevant person is satisfied that the rules
of the applicant=s professional body embody
requirements equivalent to this Code.

3) Sub-paragraph (1) shall not apply if there are
reasonable grounds for believing that the applicant for business

(a) acts in the course of a business in relation to
which a regulatory authority outside the
Territory exercises regulatory functions; and

(b) is based or incorporated in or formed under the
law of a country or territory outside the
Territory which is a member of the FATF or
CFATF and in which there are in force anti-
money laundering laws and procedures that
are at least equivalent to those of the
Territory.

(4) For the purposes of sub-paragraphs (2) (b) and (3)
(b),

a country or territory outside the Territory shall be deemed to have
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in force anti-money laundering laws and procedures that are at least
equivalent to those of the Territory if it is so recognised by the Joint
Anti-Money Laundering Co-ordinating Committee referred to in the
Guidance Notes.

(%) A relevant person shall establish and maintain
procedures which, in respect of transactions undertaken after a
business relationship has been established in compliance with sub-
paragraph (1), require

(a) the satisfactory verification of evidence of
identity produced under sub-paragraph(1) (a),
or

(b) the taking of such measures as are specified in
the procedures as will produce satisfactory
verification of evidence of identity produced
under sub-paragraph (1) (b),

as soon as reasonably practicable after transactions are undertaken
which are significantly different from the normal pattern of previous
business.

(6) Procedures comply with this paragraph if they require
that when satisfactory evidence of identity or satisfactory verification
of evidence of identity is not obtained or produced, the business
relationship and transactions shall not proceed any further.

5. (D) A relevant person shall establish and maintain identi-
fication procedures which, as soon as reasonably practicable after
contact is first madebetween that person and an applicant for business
concerning any one-off transaction, require

(a) the productionby the applicant of satisfactory
evidence of his identity; or

(b) the taking of such measures as are specified in
the procedures as will produce satisfactory

evidence of his identity.

2) Sub-paragraph (1) shall not apply if there are
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grounds for believing that the applicant for business is a person
specified in paragraph 4 (2) or (3), and paragraph 4 (4) shall apply
accordingly.

3) Procedures comply with this paragraph if they require
that when satisfactory evidence of identity is not obtained or
produced, the business relationshipand transaction shall not proceed
any further.

6. (1) Where an applicant for business is introduced to a
relevant in relation to person by a third party (in this
paragraph referred to as Athe introduced persons.
introducer@) the relevant person shall establish and maintain
identificationprocedureswhich, as soon
as reasonably practicable after contact is first made between the
relevant person and the introducer, require

(a) the production by the introducer of
evidence of the identity of the applicant; or
(b) the taking of such measures as are specified in

the procedures as will produce satisfactory
evidence of the identity of the applicant.

(2) Sub-paragraph (1) shall not apply if there are
grounds for believing that
(a) the introducer is a person specified in
4 (2); or

(b) the relevant person and the applicant for
business are bodies corporate in the same

group.

3) In sub-paragraph (2) (b) the term Agroup@, in
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to a body corporate, means that body corporate, any other body
corporate which is its holding company or subsidiary and any other
body corporate which is a subsidiary of that holding company, and
Asubsidiary@ and Aholding company@ shall be construed in
accordance

with section 2 (2) to (6) of the Banks and Trust Companies Act.

(4) Sub-paragraph (1) shall not apply if there are
grounds for believing that

(a) the introducer acts in the course of a business
in relation to which a regulatory authority
outside the Territory exercises regulatory
functions; and

(b) the introducer is based or incorporated in or
formed under the law of a country or territory
outside the Territory which is a member of the
FATF or CFATF and in which there are in
force anti-money laundering laws and
procedures that are at least equivalent to those
of the Territory; and

() the introducer will comply with terms of
business made in accordance with sub-
paragraph (6).

(%) Paragraph 4 (4) applies to sub-paragraph (4) (b) as if
the reference to sub-paragraphs (2) (b) and (3) (b) in paragraph 4 (4)
were a reference to sub-paragraph (4) (b).

(6) Written terms of business between the relevant person
and the introducer shall, notwithstanding sub-paragraph (2), in all
cases require the introducer

(a) to verify the identity of all applicants for
business introduced to the relevant person
sufficiently to comply with the requirements
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of the Act, any Regulations made thereunder
and this Code;

(b) to maintain a record of the evidence of
verification of identity and records of all
transactions for at least five years calculated in
accordance with paragraph 9 (1);

() to supply to the relevant person forthwith

upon
request evidence of the verificationof identity
in any particular case; and
(d) to inform the relevant person specifically of
each case where the introducer is not required
or has been unable to verify the identity of the
applicant.

(7) Procedures comply with this paragraph if they require
that when satisfactory evidence of identity is not obtained or
produced, the business relationship and transactions shall not proceed
any further.

Maintaining a record of 7. Where a relevant person is required under this Code to verify
verification of identity. the identity of a person, the relevant
person shall establish and maintaina record
in the Territory which

(a) indicates the nature of the evidence obtained;
and
(b) comprises a copy of the evidence or, where
this
is not reasonably practicable, contains such
information as would enable a copy of the
evidence to be obtained.
Maintaining a record 8. Where a relevant person is required under this Code to verify

of transactions. the identity of a person, the relevant person shall maintain a record of
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all transactions carried out by or on behalf of that person (such as
records sufficient to identify the source and recipient of payments
from which investigating authorities will be able to compile an audit
trail for suspected money laundering).

9. (1) A relevant person shall maintain the records required
by paragraphs 6, 7 and 8 for at least five years from the date

(a) when all activities relating to a one-off
transaction or a series of linked transactions
were completed;

(b) when the business relationship was formally
ended; or

(c) where the business relationship was not

ended, when the last transaction was carried
out.

(2) Where a report has been made to the Reporting
Authority in pursuanceof paragraph 14 (1) (f), or the relevantperson
knows or believes that a matter is under investigation, that person
shall, without prejudice to sub-paragraph (1), retain all relevant
records for as long as may be required by the Reporting Authority.

3) For the purposes of this paragraph,the question as to
what records may be relevant in the investigation process may be
determined in accordance with the Guidance Notes.

10. (1) A relevantperson shall ensurethat any recordsrequired
to be maintained under this Code are capable of retrieval in legible
form without undue delay.

(2) A relevant person may rely on the records of a third
party in respect of the details of payments and transactions by
customers, provided that it is satisfied that the third party is willing
and able to retain and, if asked, to produce in legible form, copies of
the records required.
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(1) A relevant person shall maintain a register of all

enquiries made of it by the Reporting Authority and other law
enforcementauthoritiesactingunder powers provided by the Act, any
Regulations made thereunder and this Code.

(2) The register maintained under sub-paragraph (1) shall
be kept separate from other records and shall contain as a minimum
the date and nature of the enquiry, the name and agency of the
inquiring officer, the powers being exercised, and details of the
accounts or transactions involved.

12. (1) A relevant person shall appoint or designate one of
his staff, as may be approved by the Director of Financial Services,
as a Compliance Officer for the purposes of this Code.

(2) A Compliance Officer shall

(a) be a senior officer with relevant qualifications
and experience to enable him to respond
sufficiently well to enquiries relating to the
relevant person and the conduct of its
business;

(b) be responsible for establishingand maintaining
such manual of compliance procedures in
relation to the business of the relevant person
as the Director of Financial Services may
require;

() be responsible for ensuring compliance by
staff of the relevant person with

(1) the provisions of this Code and any
other law relating to money

(i1) the provisions of any manual of
compliance procedures established

under sub-sub-paragraph (b); and

(i)  the internal reporting procedures
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established under paragraph 14;

(d) act as the liaison between the relevant person
and the Director of Financial Services in
matters relating to compliance with the
provisions of this Code and any other law or
directive with respect to money laundering;
and

(e) prepare and submit to the Director of Financial
Services written reports on the relevant
person=s compliance with the provisions of
this Code and any other law or directive
relating to money laundering, and the reports
shall be prepared in such form and submitted
at such time as the Director of Financial
Services may determine.

3) For the purposes of sub-paragraph (2) (a), the
question as to whether a senior officer of a relevant person has
relevant qualifications and experience shall be determined in
accordance with such guidelines as the Director of Financial Services
may determine.

13. (1) Without prejudice to paragraph 12 or any enactment
relating to the conduct of inspections to verify compliance, the
Director of Financial Services or a person designated by him in
writing may conduct an inspection of any relevant person to
determine compliance by that person with the requirements of this
Code and any other law or directive relating to money laundering.

(2) The Director of Financial Services may, for the
purposes of this Code, issue such directivesas he considers necessary
and such directives, when issued, shall be published in the Gazette.

14. (1) A relevant person shall establish written internal
reporting procedures which, in relation to its relevant business, will

(a) enable all its directors or, as the case may be,
partners, all other persons involved in its
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management, and all key staff to know to
whom they should report any knowledge or
suspicion of money laundering activity;

ensure that there is a clear reporting chain

which suspicions of money laundering activity
will be passed to the appropriate person (in
this paragraph referred to as Athe Reporting
Officer@);

identify a Reporting Officer to whom a report
is to be made of any information or other
matter which comes to the attention of the
person handling that business and which in
that person=s opinion gives rise to a
knowledge or suspicion that another person is
engaged in money laundering;

require the Reporting Officer to consider any
report in the light of all other relevant
information available to him for the purpose
of determining whether or not it gives rise to a
knowledge or suspicion of money laundering;

ensure that the Reporting Officer has

access to any other information which may be
of assistance to him and which is available to
the relevant person; and

require that the information or other matter
contained in a report is disclosed promptly to
the Reporting Authority where the Reporting
Officer knows or suspects that another person
is engaged in money laundering.

A relevant person shall maintain a register of all
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made to the Reporting Authority in pursuance of sub-paragraph (1)
®.

3) The register maintained under sub-paragraph (2) shall
contain details of the date on which the report is made, the person
who makes the report and information sufficient to identify the
relevant papers.

4) The person required to be identified as a Reporting
Officer under sub-paragraph (1) (c) may be the same person as the
Compliance Officer appointed or designated under paragraph 12 (1)
and any person so identified under this sub-paragraph shall perform
the functions of a Reporting Officer and a Compliance Officer.

15. (1) A relevant person shall provide education and training

for all directors or, as the case may be,
partners, all other persons involved in its management, and all key
staff to ensure that they are aware of

(a) the provisions of the Act, any Regulations
thereunder and this Code;

(b) their personal obligations under those
enactments;

() the manual of compliance procedures
established under paragraph 12 (2) (b) and the
internal reporting procedures established
under paragraph 14;

(d) the procedures maintained by the relevant
person in compliance with the duties imposed
under this Code; and

(e) their personal liability for failure to report
information or suspicions in accordance with
internal procedures.
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(2) A relevant person shall, in addition, provide training
in accordance with the requirements of this paragraph to all
new key staff as soon as practicable after their appointment.

16. A relevant person shall also provide education and
training appropriate to particular categories of staff in

(a) its policies and procedures to prevent money
laundering;

(b) its customer identification,record-keeping and
other procedures; and

(c) the recognition and handling of suspicious
transactions.

17. A relevant person shall, at least once in every year, make
arrangements for refresher training to remind key staff of their
responsibilities and to make them aware of any changes in the laws
relating to money laundering and the internal procedures of the
relevant person.

18. (1) A person who fails to comply with the requirements
of this Code or any directive issued
under paragraph 13 (2) commits anoffence

and is liable on
(a) summary conviction to a fine not exceeding
thousand dollars;
(b) conviction on indictment

(1) for a first offence, to a fine not
exceeding ten thousand dollars; and

(i1) for a second or subsequent offence, to
a fine not exceeding fifteen thousand

dollars.

(2) In determining whether a person has complied with
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requirements of this Code or any directive issued under paragraph 13
(2), a court may take account

(a) of any provisionin the GuidanceNotes which
may apply to that person;

(b) in a case where sub-sub-paragraph (a) does
not
apply, of any other relevant guidance
issued by a body that regulates, or is
representative of, any trade, business,
profession or employment carried on by that
person.

3) In proceedings against a person for an offence under
this Code, it shall be a defence for the person to prove that he took all
reasonable steps and exercised due diligence to comply with the
requirements of this Code or any directive issued under paragraph 13
(2) in respect of which he is charged.

(4) Where an offence under this Code has been committed
by a body corporate, section 22 (2) of the Interpretation Act shall
apply, except that the words Athe liability of whose members is
limited@ shall be omitted.

(5) Where the affairs of a body corporate are managed by
its members, sub-paragraph (4) applies in relation to the acts and
defaults of a member in connection with his functions of management
as if he were a director of the body corporate.

(6) Where an offence under this Code is committed by a
partnership, or by an unincorporated association other than a
partnership, is proved to have been committed with the consent or
connivance of, or is attributableto the failure to exercise due diligence
by, a partner in the partnership or, as the case may be, a person
concerned in the managementor control of the association, he, as well
as the partnership or association, shall be guilty of that offence and
liable to be proceeded against and punished accordingly.

19. In the preparation of procedures required to be maintained in
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accordance with the provisions of this Code, a relevant person may
adopt or have regard to the provisions of the Guidance Notes.

Made by the Governor in Council this 29" day of September, 1999.

ERICA SMITH-PENN,
Ag. Clerk of the Executive Council.



